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 Carol S. Roedder (Plaintiff), the personal representative of the estate of Eugene Roedder, 

appeals from the judgment of the Circuit Court of St. Louis County granting Cheryl Callis and 

Kortenhof & Ely, P.C.’s (Defendants) motion to dismiss for lack of legal capacity to bring suit. 

Plaintiff contends that the trial court erred in dismissing Mr. Roedder’s claims of legal 

malpractice, breach of fiduciary duty, and punitive damages because these claims survived Mr. 

Roedder’s death. 

 

REVERSED AND REMANDED. 

 

Division Four Holds: In light of our Supreme Court’s determination in Gray v. Wallace, 

319 S.W.2d 582 (Mo. 1959), that the legislature intended a broad and comprehensive 

construction of the survival statutes, we conclude that legal malpractice actions survive the death 

of the injured party. In light of Klemme v. Best, 941 S.W.2d 493 (Mo. banc 1991), denominating 

breach of fiduciary duty as a fraud claim, and Breeden v. Heuser, 273 S.W.3d 1 (Mo.App.W.D. 

2008), holding that fraud claims survive the death of the injured party, we conclude that breach 

of fiduciary duty actions survive the death of the injured party. Finally, because Mr. Roedder’s 

causes of action for legal malpractice and breach of fiduciary duty survive, his request for 

punitive damages survives. 

 

Opinion by: Patricia L. Cohen, P.J.    

Roy L. Richter, J., and Robert M. Clayton III, J., concur. 
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